BEFORE THE ARIZONA BOARD OF OSTEOFATHIC EXAMINERS

IN MEDICINE AND SURGERY

IN THE MATTER OF:

Ian D. MacGillivray, D.O.,
Applicant for Board license.

N M M St

INTRODUCTION:

of Ostecpathic Examiners in Medi

“Bosrd”) on February 2, 1996

A.R.5. 5 41-10635.

“Applicant™)

N
ot

anley D.

3]

ar hearin

license

yf denial of his

evidence

[ah
]
0O

umentary

received during the

Y
(@]
]
[
’._-l
<
0

cine and
pursuant to

Ian D. MacGillivray, D.O.,

FINDINGS OF FACT,

CONCLUSIONS OF LAW

AND ORDER

Hearing was conducted before

the

Surgery ¢(he

the Board

reinafter

requirements of

{hereinafter

represented by

Board

+he

Applicant due to pricr notica

application. Based
the Beard

hearing, the Board

ion of Law and Order.

applicant

npown bhe
testimony

issues the

submitted

1 On or about June 24,
and the Roard received his application for license to practice as
an osteopsthic physician in the State of Arizona

2 Applicant was previously a licensee of *the Board
and heolder of license No. 1023 for the practice of nsteopathic
medicine; however, pursuant o stipulated Consent Order dated
October 19, 1988, applicant's previous Board license was
revoked. The Board's Consent Order was based upon the
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Applicant’'s criminal conviction for felony offenses arising out

of and related to the practice of medicine.

3. The Board's Consent Order, at page 4, reads in part

as follows:

IT IS FURTHER ORDERED that in the event that
each and every felony <conviction entered
against Dr. MacGillivray in CR 164-338 is set
aside on appeal, license number 1095 shall be
fully reinstated to Dr. MacGillivray and the
revocation set forth herein shall be vacated.
This provision respecting reinstatement of Dr.
MacGillivray's license in the event the con-
victions are set aside on appeal shall only be
operative if all 12 convictions are set aside
on appeal; affirmance on appeal of any single
conviction, or more +han one conviction but
less than all of the convictions origin- ally
entered, sheall be sufficient for purposes

()

this revocation, and said revocation of
license 1095 shall be deemed resulting from
such conviction(s) as are affirmed on appeal
_ (Emphasiz added.)
4 Appellant has argued to the Board that his felony

riorv

1]

criminal convictions were "set aside” by Maricopa County Sup
Court order in 1995; and, therefore, pursuant to the terms of the
Board's 1988 Consent Order, Board license Nc. 1095 should have

ard's reguiring him %o pass a

medical competency examination; and, the Board's 1288 license

revocation order should have been vacated.

5.- The Board finds that the legal and factual arguments
of Applicant, as described in paragraph 4 above, are without
merit. The decisions of the Arizona Court of Appeals in Stakte v.

MacGillivray, 162 Ariz. 539, 785 F.2d 59 (App. 1990) and State v.

MacGillivray, Arizona Court of Appeals, Div. One, Dept. E, Case



No. 1 CA-CR91-0570 (Memorandum Decision, dated May 19, 1992) and
.

o)

State v. MacGillivray, Arizona Court of Appeals, Div. One, De

D, Case No. 1 CA-CR94-0773-PR (Memorandum Decision, dated Oct. 26,
1995), establish that two of the original twelve felony

convictions concerning Applicant were upheld on appeal.

6. Applicant filed 1in Superior Court for Maricopa
County, in Case No. CR-164338 an application for restoration of
civil rights. Presumably the application was based upon A.R.S.
R 13-906 (application by perscns discharged from prison). By

nrder dated March 28, 19235, and signed by John Trombino. Judge Fro

Tem, Maricops County Superior Court, it was ordered:

a) vacating judgment of guilt and dismissing charges
B) restoring civil rights
- C) restoring the right to pos3eSsS firearms
7. The aforementioned March 28, 1995, Superior Court
nrder for restoration of civil rights +to Applicent daes nokt

constitute the setting aside or reversal of Applicant's felony
conviction "on appeal” as required by Board Cecnsent Order, dated

October 19, 1088, in order for Applicant to qualify for

reinstatement of his previous Board license. Instead, the
Supericr Court order of March 28, 1925, merely constitutes a

restoratioﬁ of civil rights, pursuant to A.R.S. §§ 13-204, -905,
-906, -207, -908, and -91Z%.

8. At its public meeting on May 13, 19295, the Board
reviewed the application file of the Applicant and voted to inform

the Applicant that, pursuant to the requirements of A.R.S.

-3-



§ 32-1822(A) (qualifications for license as an costeopathic
physician), Applicant would have to complete and successfully pass
the Special Purpose Examination ("SPEX") administered by the
Federation of State Medical Boards. Applicant was advised of th
Board's decision and instructions by letter dated May 17, 1995 and
signed by Robert J. Miller, Ph.D., former Board executive
directer.

9. Because Applicant 1is not currently 1licensed as an

osteopathic physician in another state, he was required by statute

to sit for the licensing examination, pursuant to A.R.S.

§ 32-1822(A) (4).

10. Applicant took the SFEX examination administered in
PE

!

62. Pursuankt ko Boar?d

M

June of 199% and received a score O

administrative rule, A.A.C. R4-22-104(A) *the applicant must
receive a grade ¢f 75% or above.
11. Applicant was informed that he failed the SPEX

examination. Thereafter Appellant requested that he be allowed to

take the SPEX examination again; and, by letter dated October
1995, from the Board's administrative assistant, Applicant was
informed that the Board approved his reguest. However, there 1is
no subsequent record of Applicant applying for and again taking

the SPEX exzamination.
12. The Board subsequently reguested the administrators

nf the SPEX examination to recheck the Applicant’'s score; and, the

Board's executive director received confirmation of Applicant’'s

Q,

failing score, i.e., 69%.
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13. At the Board's public meeting on November 29, 19 3,

the Board voted to deny the Arpplicant's recuest for osteopathic
physician license based upon his failure to obtain a passing score

(75%) on the SPEX examination as required by A.R.S.

§ 32-1822(a)(4).
14. Applicant filed a timely request for hearing on

denial of license application, pursuant to A.R.S. § 41-106°.

Thereafter the matter was noticed for hearing; and, Applicant with
legal counsel, Stanley D. Murray, appeared before the Board for 2
hearing on denial of 1license application on February 2. 1204,

After hearing testimony, reviewing the documentary evidence and
hearing the arguments of counsel, the Berard voted unanimously £to

affirm the denial of license applicaticon.

CONCLUSIONS OF LAW

1. The Board has jurisdiction to consider the pending

nsteopathic physician license application and to conduct An

administrative hearing, pursuant to A.R.S. § 32-1800, et seq., and
A.R.S. § 41-1065.
2. Pursuant to A.R.S. § 41-1065, the burden of proof is

ications tn be licensed

i

on the Applicant to demonstrate his quali
as an osteopathic physician in the State of Arizona.

3. applicant has not met his burden of procof because he
has not satisfied the mandatory statutory regquirement tn pass the

Roard's medical competency ezaminatien, i.e., competency N.R.S.

§ 32-1822(a)(4).



ORDER
IT IS HEREBY ORDERED that
to obtain a

MacGillivray, D.O..,

medicine in the State of Arizona is denied.

the application of Ian D.

license to practice osteopathic

ISSUED AND EFFECTIVE this ST day of (AU . 1996.

BOARD OF OSTEO%ATHIC EXAMINERS
IN MEDICINE AND SURGERY
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ANN MARIE BERGER ﬁ
xecutive Directoég

141 E. Palm Lane, Suiks 205

Phoenix, AZ

ertifi
(return receipt regu sted) this
(Eﬁd day of QZ#Q&QJ , 1996, to:

Ian D. MacGillivray, D.O.
P. O. Box 25126
Phoenix, Arizona 83002-5126
Stanley D. Murray

Attorney at Law
2916 N. 7th Avenue, Suite 100

Phoenix, Arizona 85013
Attorney for Applicant

OP¥ mailed by interagency mail this
AJ day of éi;h;<£ , 1996, to:

Michael Harrison

Assistant Attorney General

Civil Divisieon

Office of the Arizona Attorney General
1275 West Washington

Phoenix, Arizona 85007
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